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WSWS Officer and Committee Report (Portland Summer Meeting 2009)
Office or Committee Name: Legislative
 Officer or Chairperson Name and Committee Members: Pamela J.S. Hutchinson (Chair) 
Date of Preparation (include year): July 15, 2009
Activities during the Year:  
The House and Senate are now quickly moving legislation forward. It’s been said that from Climate Change to Food Safety, the landscape is about to shift dramatically. Various commodity groups are emphasizing that a one size fits all approach is not going to work. Most feel that they have good support from their Congressional delegation in supporting this view. On the State level, the turmoil and fallout from many State budget cut backs continues. In Idaho, for instance, there will be an impact on the Extension Service and the Research Stations, but the extent is not yet clear. 

Conference call with Lee Van Wychen, Science Policy Director, National and Regional Weed Science Societies and Science Policy/Legislature Committee members from the WSSA and regional weed science societies was held May 29, 2009. The agenda was as follows:

1. Current situation with Clean Water Act NPDES permits and feedback from Florida-EPA trip with Getsinger & Schroeder
2. NIWAW Steering committee recommendations for 2010

3. Ag research funding issues- new USDA Undersecretary, flat line 2010 ag budget despite Administration promise for increased science research 

Chairperson Hutchinson was unable to participate in the conference call due to field research matters.

On May 29, 2009, this Email was sent by Lee Van Wychen to the Science Policy/Legislature Committee members from the WSSA and regional weed science societies:

EPA Moves To Integrate Water, Pesticide Offices’ Protective Criteria
EPA is developing a series of white papers on how to harmonize methods used by the Office of Water (OW) and the Office of Pesticides Programs (OPP) to assess pesticides’ water quality risks, addressing what some stakeholders say is a gap between the requirements for pesticide producers and wastewater dischargers. 
EPA distributed a scoping document, Towards a Common Effects Characterization Methodology, to stakeholders April 21, outlining its plans to complete a series of white papers by the fall, and asking for feedback from stakeholders. 

At issue is an inherent difference between the way the Clean Water Act (CWA) and the Federal Insecticide, Fungicide & Rodenticide Act (FIFRA) approach pesticide risk. 
The agency “has different minimum data requirements used to support effects assessment activities by [OW] under the CWA and by the [OPP] under FIFRA,” the EPA scoping document says. “At issue is the relationship between the effects characterization methods used for pesticide registration actions under FIFRA versus those used to derive water quality criteria used by States and Tribes when adopting water quality standards under the CWA,” according to the document. 

An environmental technical consultant following the issue says that often the values used in pesticide registrations are “less protective than the water quality criteria that were being generated by” OW. Under the CWA, discharges must not harm species most sensitive to a particular contaminant, but under FIFRA there are no mandates to choose a particular species on which to test toxicity. 

That gap is what is at issue in the attempt to sync the OW and OPP processes, as wastewater treatment plants and municipalities with permits for urban stormwater runoff must meet water quality standards that are lower than what is required for the pesticide registration. 

“That left municipalities, in part the wastewater treatment plants . . . kind of holding the bag for that difference,” the technical consultant says. Stakeholders consequently “started requesting in the mid-1990s that EPA examine [its] processes and make them sympathetic with each other.” 

Creating and implementing limits for pesticides in waterbodies through the CWA’s total maximum daily load process can cost into the millions of dollars so it is better, the source says, for EPA to establish pesticide registrations that have similar water quality considerations as those to which CWA permit holders will be held. 

But the source says there is some concern that the scoping document does not specifically mention EPA’s Office of Wastewater Management (OWM), the part of OW that develops the list of species to be used for toxicity testing under the CWA. The source says many in industry are hoping OWM will be directly involved in the process. 

The effort comes as part of new guidelines EPA water and pesticide officials are developing to allow states to set enforceable water quality standards for various chemicals before the agency sets national parameters outlining the chemicals’ effects on aquatic life and human health. 

The new approach is born from the water office’s limited capacity to set water quality criteria, especially for emerging contaminants such as pharmaceuticals and personal care products, and would be designed to give states more flexibility and be less resource intensive, EPA officials say. 

EPA officials have said that a mutually agreed upon deviation methodology or calculation procedures for pesticides effects assessments or creating water quality criteria and standards should be available for contaminants other than pesticides. 

As a first step, EPA plans to develop a series of white papers, including an exploration of the application of safety or application factors; generation of a dataset using synthetic data; analysis of methods for bridging data; and a hybrid of the approaches, the scoping document says. 

After developing the white papers, the agency plans to present them to stakeholders for scientific input and modification, the document says, leading to a “subset of effects characterization methods that appear most promising for further refinement and validation.” EPA plans review of the methods by the Science Advisory Board and the FIFRA Scientific Advisory Panel, which the agency hopes will result in a common method of determining aquatic water quality criteria (AWQC), determining ecological risks for OPP, “and for interpreting pesticide monitoring data for which AWQC are not yet available.” 

 

On June 04, 2009, this Email was sent by Lee Van Wychen to the Science Policy/Legislature Committee members from the WSSA and regional weed science societies:

Dear Science Policy Committee,

If there was ever a time to advocate, I believe it is now. A Congressional fix to the pesticide exemption rule for FIFRA under the Clean Water Act (CWA) is within reach.  

If you made it through the 12 page report that Jill, Kurt and I sent yesterday, you would have come across the “Related Issue” section regarding the scope of the CWA on page 11/12 (sic See Below).

Feingold’s Senate bill, S.787 is expected to be marked up in committee next week (IMHO, this is bad). However, if Baucus gets enough support for his amendment to S.787 that would exempt pesticides applied according to FIFRA (which overrules the Sixth Circuit Court decision), this would be good.  

The WSSA has put way too much science into FIFRA to have it superseded by biased judges in San Francisco (and Cincinnati).

 Please read the related story below and then “reply to all” to the following 2 questions:

 

1. Should the National and Regional Weed Science Societies support the Baucus amendment?

2. If yes, would your society and its members be willing email/write your elected officials?

 

Thanks for your prompt attention to this,

Lee

Aforementioned “Related Issue” section regarding the scope of the Clean Water Act (CWA):

To Win Farm Support For Clean Water Act Bill, Baucus Exempts Chemical Spraying

In an apparent bid to win support from agriculture groups for legislation clarifying the scope of the (CWA), Sen. Max Baucus (D-MT) is offering to exempt pesticide spraying activities from water act permit requirements imposed by a controversial recent appellate ruling. 

Baucus has also proposed to exempt hunting and shooting activities from the water law to address National Rifle Association (NRA) concerns that recent court rulings have defined bullets as a “point source” if they are discharged into waters. 

But the pesticide exemption is facing opposition from environmentalists and has not yet won support from other Democrats on the Senate environment committee. “Serious discussions are ongoing, but no final resolution has been made,” a source close to the situation says.

It is also not clear whether the Obama administration will back Baucus’ proposal. The Department of Justice (DOJ), on behalf of EPA, in a May 27 brief reiterated its call for the U.S. Court of Appeals for the 6th Circuit to stay for two years its January ruling in National Cotton Council v. EPA requiring permits for spraying activities, a move intended to give the agency time to craft a permit program. And in a June 3 brief DOJ urged the 6th Circuit to deny an industry request for an en banc rehearing, saying “EPA believes it can conform its conduct to comply with the panel’s decision.” 

Baucus’ proposal, an amendment to a Democratic bill seeking to clarify the scope of the Clean Water Act, S. 787, would add pesticide application to a list of activities exempt from the discharge standards in section 402 of the water law, if applied in accordance with federal pesticide regulations. 

Baucus’ office is floating the amendment in hopes of winning support to include it in the bill, introduced by Sen. Russ Feingold (D-WI). It is the latest proposal Baucus has floated to amend the Feingold bill. Last month he floated a substitute to the Feingold bill that hewed closely to a proposal from states that codified EPA’s regulatory definition of jurisdictional waters, making most waters subject to federal oversight, not just “navigable waters” as is the case under current law. Environmentalists insist on dropping jurisdiction based on navigability as a way to overcome current and possible future Supreme Court limitations on jurisdiction, but industry officials insist on maintaining it.

The Baucus plan also codified regulatory exemptions for prior converted croplands and waste treatment systems that environmentalists have long opposed codifying. 

His latest proposal retains those two exemptions while also adding new exemptions for shooting activities and pesticide spraying. If the chemicals are applied “in accordance with the instructions on the label” under the Federal Insecticide, Fungicide & Rodenticide Act, the spraying “shall be considered to have met all requirements for a permit under this section,” the new amendment says. 

The new exemption is a response to the Cotton Council ruling, which says pesticide spraying on or near waters constitutes a “point source,” requiring a water act permit. Industry officials say that the ruling has far reaching implications for pesticide applications and other activities previously considered as nonpoint source activities that until now have been exempted from permit requirements under the CWA.

EPA in its recent briefs says that the agency may have to issue as many as 365,000 new permits because of the ruling. 

The case played a key role in the agriculture industry’s opposition to Feingold’s bill, which they say could expand the reach of the CWA to more waters than were originally regulated under the water act before two Supreme Court rulings.

Feingold’s bill seeks to clarify the CWA in the wake of two cases --  Solid Waste Agency of Northern Cook County (SWANCC) v. Army Corps of Engineers and Rapanos, et ux., et al. v. United States --  which critics say have narrowed the law’s jurisdiction over isolated wetlands, intermittent streams and other marginal waters. In SWANCC, the court limited the basis for asserting jurisdiction over solely intrastate waters, while in Rapanos, the court provided two competing tests for determining jurisdiction.

Baucus and other moderates have been seeking to pick up support from some in the agriculture community for Feingold’s bill, according to industry sources. The latest offer could boost prospects for the bill’s passage. For instance, one source says the wheat sector may endorse the Baucus amendment. 

But despite Baucus’ latest effort, most industry groups, including many agricultural organizations, continue to take a hard line against the legislation because it would remove “navigable” from its definition of “waters,” which industry critics say would broaden the reach of the CWA far beyond the law’s original reach. 

Sources following the negotiations say the changes Baucus made to the bill are also in part intended to appease concerns from the NRA stemming from several federal court decisions defining bullets as a “point source” if they are discharged into waters. An NRA source says the organization has voiced its concerns to Senate environment committee members that the bill could drastically expand permitting requirements. 

“The [EPA] administrator shall neither require a permit under this section, nor directly or indirectly require any state to require a permit, for any discharge from a firearm during hunting or competitive or recreational shooting,” the amendment says, adding the language to section 402(l) of the CWA, which includes other exemptions for agriculture, oil and gas related stormwater runoff. The amendment also includes exemptions for hunting and recreational shooting under sections 404 and 502 of the CWA. 

Baucus’ bid may also underscore a desire by moderates on the environment committee to obtain additional political cover in order to support Feingold’s bill, even after the Obama Administration recently issued statement of principles calling on Congress to “broadly protect” waters under the CWA. 

Environmentalists and others said the Obama administration’s recent release of principles calling for legislation to expand the reach of the water act could provide cover for moderates like Baucus and Sen. Amy Klobuchar (D-MN). 

While the principles stop short of endorsing a particular bill, they go some way towards heeding environmentalists’ calls for the incoming Obama administration to endorse S. 787. The principles also echo recent statements from Jackson who called for a legislative fix to expand the law’s scope. 

The statement does, however, endorse calls by states and industry groups to preserve existing regulatory exemptions, such as those for prior converted croplands. 

Republicans and industry groups continue to call for further hearings on legislation to define the scope of the CWA, arguing that new members of the environment committee deserve more information on the bill. Both industry groups and EPA held briefings for Senate staff on the issue this week. -- Jonathan Strong

Many committee members replied to Lee’s email (including myself) with confirmation that the National and Regional Weed Science Societies should support the Baucus amendment and that their society and its members would/might be willing email/write their elected officials. 

However, some had questions about the amendment such as: whether the language of the Bill does or does not specifically exempt pesticide applications or possibly says something like "meets all the requirements of the Clean Water Act;” how the lack of an "exemption" keeps the applications under the auspices of the CWA and still would expose applicators to citizen suits; and that the basic bill may not be desirable in that it substantially expands the jurisdiction of the CWA and makes any water impoundment or mudflat waters of the United States.

 

On June 29, 2009, this Email was sent from Lee Van Wychen to the Science Policy/Legislature Committee members from the WSSA and regional weed science societies:
Thanks for your time and effort on this issue. I want to make sure that we are all in general agreement on any Congressional fix that would exempt pesticides applied in accordance with FIFRA from the regulatory reach of CWA NPDES permits. Given the additional info that has (sic been) brought forth, let’s sit tight for a bit until we have some more answers.  

 I have included the section of the federal US Code (33 U.S.C. 1342(l)) dealing with NPDES permits and how it would read with the Baucus amendments (RED).

  Sec. 1342. National pollutant discharge elimination system
(l) Limitation on permit requirement (existing law)
      (1) Agricultural return flows
The Administrator shall not require a permit under this section for discharges composed entirely of return flows from irrigated agriculture, nor shall the Administrator directly or indirectly, require any State to require such a permit.

 (2) Stormwater runoff from oil, gas, and mining operations
The Administrator shall not require a permit under this section, nor shall the Administrator directly or indirectly require any State to require a permit, for discharges of stormwater runoff from mining operations or oil and gas exploration, production, processing, or treatment operations or transmission facilities, composed entirely of flows which are from conveyances or systems of conveyances (including but not limited to pipes, conduits, ditches, and channels) used for collecting and conveying precipitation runoff and which are not contaminated by contact with, or do not come into contact with, any overburden, raw material, intermediate products, finished  product, byproduct, or waste products located on the site of such operations.

(3) APPLICATION OF PESTICIDES (Baucus)
For the purposes of this Act, a person that applies a pesticide or herbicide in accordance with the instructions on the label of the pesticide or herbicide and the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.) shall be considered to have met all requirements for a permit under this section with respect to the pesticide or herbicide.
(4) DISCHARGES FROM FIREARMS (Baucus)

The Administrator shall neither require a permit under this section, nor directly or indirectly require any State to require a permit, for any discharge from a firearm during hunting or competitive or recreational shooting.

 

Recommendations for Board Action:  Please read the Emails from Lee Van Wychen included in this report pertaining to the Baucus amendment and if you feel the need, provide commentary/feedback to Chairperson Hutchinson via email phutch@uidaho.edu
Budget Needs:  None
Suggestions for the Future:  Request carrying Hutchinson as Chairperson for an additional year to provide continuity to this committee since committee member resignations have recently occurred and Hutchinson was not due to become Chair until next year anyway.
Suggested Changes in Operating Guide: None  
Name of Person Preparing This Report: Pamela J.S. Hutchinson  
� EMBED Word.Picture.8  ���









[image: image2.wmf] 

_1136037573.doc
[image: image1.png]






